IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE MCLAUGHLI N and : ClVIL ACTI ON
TOMY MCLAUGHLI N, w h, :
97-5088
Plaintiffs,
V.

ROSE TREE MEDI A SCHOOL DI STRI CT,
ET. AL.,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. APRI L , 1998

Presently before the Court is a Mition to Di sm ss pursuant
to Federal Rules of Civil Procedure 12(b)(1) and (6) submtted by
def endants, Rose Tree Media School District and WIlliamT.
Ganble. This action arises froma Conplaint filed by Plaintiffs,
M chel | e McLaughlin (“MLaughlin”) and Tonmy MVLaughlin asserting
agai nst the various defendants the followi ng: Counts I-I11 assert
clainms under Title VII, 42 U S.C. 82000e, et. seq.; Counts |V and
V assert clains for civil rights violations pursuant to 42 U S. C
81983; Count VI asserts clains under the Pennsyl vania Human
Rel ati ons Act (“PHRA’), 43 Pa.C. S. A 8951, et. seqg.; Count VII
asserts clains for Intentional Infliction of Enotional Distress;
Count VIIIl asserts a claimfor assault and battery; and Count |X
asserts clainms for |oss of consortium

Def endant Rose Tree Media School District asks this Court to
dismss Counts IV, V, and VI as well as all punitive danages

clains against it, and defendant Wlliam T. Ganble asks this



Court to dismiss Counts IV, V, VI, and VIl as well as the
puni tive damages clains against him For the follow ng reasons

the Mbtion is Denied in Part and Granted in Part.

BACKGROUND

Plaintiff, Mchelle MLaughlin (“MLaughlin” or
“plaintiff”), has been enpl oyed as a custodi an at Penncrest Hi gh
School (“Penncrest”) in the Rose Tree Media School District since
1990. The defendants are Rose Tree Media School District ("Rose
Tree” or the “school district”), and three of its forner
enpl oyees, Anthony R Hicks (“H cks”), the principal of
Penncrest; WIlliamT. Ganble (“Ganble”), the assistant principal
of Penncrest; and Thomas K. Sinpson (“Sinpson”), the head
cust odi an at Penncrest.

McLaughlin’s conplaint alleges that she and ot her wonen
enpl oyees of the school district experienced sexual harassnent
during a six-year period consisting of a pervasive pattern and

practice of quid pro quo and a hostile and of fensive work

environnment. Plaintiff alleges that from 1990 until January 26,

1996, ' Sinpson, her direct supervisor, sexually harassed her and

ot her femal e custodi ans. Anong sone of the alleged acts by

Si npson are that: he publicly sexually assaulted femal e

cust odi ans by touching their breasts, buttocks, and crotch areas;

made i nappropriate sexual comments, including braggi ng about the
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Si npson was suspended by Rose Tree on January 26, 1996.
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size of his penis and sexual prowess; questioned enpl oyees about
their preferred positions while engaging in sexual intercourse;
kept pornographic photos in his office which he showed to fenale
enpl oyees; and exposed hinself to one femal e custodi an.
Additionally, Sinpson allegedly regularly and repeatedly issued
threats of retaliation and intimdation toward enpl oyees. ?

Further, Sinpson allegedly gave favorably treatnment to one
femal e enpl oyee, Florence MO aren, who allegedly submtted to
Si mpson’ s sexual advances while MLaughlin received | ess
favorabl e treatnent due to her refusal of Sinpson’s advances.

Beginning in 1993, MLaughlin and other femal e enpl oyees
conpl ai ned to Ganbl e about Sinpson’s sexual harassnent and the
favoriti sm shown to the enpl oyee who al |l egedly acqui esced.
However, Ganble did nothing to stop the harassnent. Instead, it
is alleged that Ganbl e and Si npson together retaliated agai nst
McLaughl in for conpl ai ni ng.

It is further alleged that H cks, the principal of
Penncrest, sexually harassed MLaughlin and, using his official
status as principal, forced hinself on MLaughlin and had sexual
intercourse with her. Although Hi cks continued to pursue
McLaughlin, she rebuffed his advances. Hicks then repeatedly
came to McLaughlin's work area to ask if her husband was away,

hit MLaughlin on the bottom tried to kiss her, and told her he

2 Most of these facts are undi sputed agai nst Si npson as t hey

were part of factual findings nmade by defendant Rose Tree when it
i nvesti gated Si npson’s conduct in 1996. Rose Tree’s investigation
resulted in the termnation of Sinpson.
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was “the boss.” Subsequent to this harassnment and to
McLaughlin’s continued rejection, H cks took adverse enpl oynent
action agai nst MLaughlin.

McLaughlin alleges that she was subjected to retaliation by
Si npson, Ganbl e, Hi cks, and Rose Tree for conplaining about this

sexual harassnent and for pursuing this sexual harassnment claim

Legal Standard

In considering a 12(b)(6) notion, ®

a court nmust primarily
consider the allegations contained in the conplaint, although
matters of public record, orders, itens appearing in the record
of the case and exhibits attached to the conplaint may al so be

taken i nto account. Pensi on Benefit Guaranty. Corp. V. Wite

Consolidated Industries, Inc., 998 F.2d 1192, 1196 (3d Cr.

1993). The Court nust accept as true all of the allegations in
t he pl eadi ngs and nust give the plaintiff the benefit of every
favorabl e inference that can be drawn fromthose all egations.

Schrob v. Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991);

Markow tz v. Northeast Lance Co., 906 F.2d 100, 103 (3d Cir.

1990). A conplaint is properly dismssed only if it appears
certain that the plaintiff cannot prove any set of facts in
support of its claimwhich would entitle it to relief. Ransomyv.

Marrazzo, 848 F.2d 398, 401 (3d Cr. 1988).

® Defendants have al so brought a 12(b)(1) notion to disniss

for lack of jurisdiction. As this claimis largely dependent on
the Court’s resolution of the various substantive clains, it wll
be di scussed wth those clains where necessary and applicabl e.
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I[I. Plaintiffs’ 8 1983 d aim

Def endant s* argue that Counts |V and V of plaintiffs’
conpl ai nt, which allege clains under 81983, nust be di sm ssed
agai nst them Defendants reason that plaintiffs’ 81983 cl ains
are subsuned by plaintiffs’ clains under Title VII, which
contains it own, exclusive, renedial schene.

In Mddl esex County Sewerage Authority v. National Sea

Cl ammers Association, 453 U.S. 1, 20, 101 S. C. 2615, 2626

(1981), the Suprene Court held that when a federal statute has
its own conprehensive enforcenent and renedi al schene, that
schene is the exclusive renmedy for violations of the statute. See

also G eat American Federal Savings & Loan Association v.

Novot ony, 442 U. S. 366, 99 S. . 2345 (1979). This, so called,

“Sea Cammers” rule has been applied by at | east one circuit

court to situations where a party attenpts to bring a Title VII

claimusing the franework of 81983. See Irby v. Sullivan, 737

F.2d 1418, 1428 (5th Cr. 1984). Simlarly, our Court of Appeals

has applied the Sea Camers Rule to find that a plaintiff’s

81983 cl ains were subsunmed under that plaintiff’'s Title I X

clains. Pfeiffer v. NMarion Center Area School District, 917 F. 2d

779, 789 (3d Gr. 1990); see also Wllians v. School District of

Bet hl ehem 998 F.2d 168, 176 (3d G r. 1993)(applying Sea d ammers

* The use of “defendants” hereinafter refers to Rose Tree and

Ganbl e only.



to hold plaintiff’s equal protection clainms was subsuned by Title

| X claim; Bougher v. University of Pittsburgh, 713 F. Supp. 139,

145-46 (WD. Pa. 1989), aff’'d 882 F.2d 74 (3d Cir. 1989) (appl yi ng

Sea Camers to hold that plaintiff’s substantive due process

rights were subsuned by her Title I X clainm.

The distinction, however, between the cited cases and the
instant case is that MLaughlin has a separate basis upon which
her 81983 claimrests. Because sexual harassnent has been
determ ned to be sex discrimnation that can violate the

Fourteenth Amendnent right to equal protection, see Andrews V.

Cty of Philadelphia, 895 F.2d 1469 (3d Cir. 1990); Starrett v.

Wadl ey, 876 F.2d 808, 814 (10th G r. 1989); see also Davis v.

Passman, 442 U.S. 228, 235, 99 S. Q. 2264, 2271-72 (1979),
there is a separate constitutional right--equal protection--

whi ch serves as the basis for McLaughlin's 81983 claim  See
Bougher, 713 F. Supp. at 145-46 (81983 action not subsuned under
Title I X if there is a separate constitutional or statutory

basis); see also Sharp v. Gty of Houston, 960 F. Supp. 1164,

1176-77 (S.D. Tex. 1997)(“plaintiff can pursue a renedy under
81983 as well as under Title VII when the enployer’s conduct
violates both Title VII| and a separate constitutional or
statutory right”) (enphasis in original).

McLaughlin is not attenpting to vindicate her rights created
by Title VII under 81983; she is pursuing a Title VII claimto
vindicate rights created by Title VII. See (Pl.’s Conpl. at
Counts I, Il, and Ill). Instead, MlLaughlin is attenpting to
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vi ndi cate her constitutional right to equal protection in her

81983 claim See (Pl.’s Conmpl. at Counts IV and V); see also

Novotony, 99 S. C. at 2350-51 (finding 81985 claimis subsuned
under Title VIl claimwhere the 81985 claimis only asserting a
violation of a right created by Title VII not a separate right).
Thus, McLaughlin’s 81983 clains are not subsuned under the Title
VII clainms. Therefore, defendants’ Mtion to Dismss Counts |V

and V on this basis is denied.

I11. Specificity of 81983 C ai ns

Def endants further seek dism ssal of Counts IV and V, which
state clainms under 81983, arguing that these counts are not plead
with an adequate | evel of specificity.

The Suprene Court in Leatherman v. Tarrant County Narcotics

Intelligence and Coordination Unit, 507 U S. 163, 167-68, 113 S

Ct. 1160, 1162-63 (1993), held that the |liberal notice pleading
requi renents of Federal Rule of G vil Procedure 8(a)(2) applies
to 81983 clainms. In so doing, the Court rejected the notion that
a heightened particularity requirenent, such as that annunci ated
in Rule 9(b), applies to 81983 clainms. Thus, in order to
properly plead a clai munder 81983 there nust be a “short and

pl ai n statenent of the claimshow ng that the pleader is entitled
torelief.” Fed. R Cv. P. 8(a)(2). Plaintiff's allegations in

Counts IV and V of the conplaint neet this standard. ®> Therefore,

5

This is not a case like Bieros v. Nicola, 860 F. Supp. 223
(E.D. Pa. 1994) where the conplaint was so devoid of factua
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def endants’ Mdtion to Dismss Counts IV and V is denied on these

grounds as wel | .

V. 81983 d ai m Agai nst Ganbl e

Def endant, Ganbl e, argues that plaintiff’'s 81983 clains in
Counts |1V and V cannot be sustai ned agai nst hi m because the
al l eged conduct of Ganble is outside the two year statute of
limtations and because plaintiff has not established that
Ganbl e, as an individual, acted with the requisite indifference
to the consequences or with a maintained policy, practice or
custom whi ch directly caused her harm

A Statute of Limtations

Ganbl e argues that the 81983 claimin plaintiff’s conpl aint
nmust be dismssed as to himas the conduct alleged in the
conplaint is outside the two year statute of limtations. Ganble
reasons that the conplaint only alleges that he failed to act
when he | earned of the sexual harassnment in 1993. Because the
applicable statute of limtations is two years and since
plaintiff has alleged that Ganble was told of the sexua
harassnment in 1993, this conduct is outside of the applicable
statute of |limtations. Plaintiff responds that the conplaint

sufficiently alleges conduct, including both failure to act and

details concerning the contents of the alleged fal se information
that the defendants could not respond to the conplaint in good
faith. See generally Hi des v. CertainTeed Corp. 1995 W 458786, *1
(E.D. Pa.).




retaliation, which supports that the conduct all eged agai nst
Ganbl e continued fromat |east 1993 until January 26, 1996.

We agree that the conplaint sufficiently states a claimto
satisfy the statue of limtations. Therefore, defendant Ganble’s
Motion to Dismss Counts IV and V due to the statute of
l[imtations is denied.

B. Liability of Ganble Under 81983

Def endant Ganbl e al so argues that plaintiff’'s 81983 cl ai ns
agai nst himshould be dismssed for failure to state a claim
Ganbl e argues that in order to maintain a claimagainst an
i ndi vi dual enpl oyee under 81983, a plaintiff nust establish that
the enpl oyee acted with deliberate indifference to the
consequences and established and mai ntained a policy, practice or
custom which directly caused her constitutional harm (Def.’s
Mem at 11). Ganble further argues that the type of conduct
whi ch nust be averred is affirmative conduct by the individua
and that failure to act is insufficient to state a claim

Def endants are correct that “[s]upervisory liability cannot
be based sol ely upon the doctrine of respondeat superior” and
that “there nust be sone affirmati ve conduct by the supervisor
that played a role in the discrimnation.” Andrews, 895 F.2d at

1478 (citing Rizzo v. Goode, 423 U.S. 362, 377, 96 S. C. 598,

607 (1976)). “The necessary invol venent can be shown in two
ways, either 'through allegations of personal direction or of

actual know edge and acqui escence,’” Rode v. Dellarciprete, 845




F.2d 1195, 1207 (3d Cr. 1988), or through proof of direct
di scrimnation by the supervisor.” Andrews, 895 F.2d at 1478.
In Andrews, the Third G rcuit found that a supervisor who
“was aware of the problens concerning foul |anguage and
por nographic materials but did nothing to stop them” who “took
no neasures to investigate the m ssing case problens” of the
femal e officers when the male officers were not experiencing the
same probl ens; and who di splayed a "boys wll be boys” attitude
toward the sexual harassnment could be found to have acquiesced in
t he sexual discrimnation of the fenale officers. 1d. at 1479.
Anot her supervisor in Andrews who was simlarly aware of the
sexual harassnment was al so found to have condoned the actions of

the mal e col |l eagues. |d.; see also Stoneking v. Bradford Area

School District, 882 F.2d 720, 730 (3d Cr. 1988)(holding “nere

failure of supervisory officials to act or investigate cannot be
basis of liability,” but such officials could not “with inpunity
mai ntain a custom practice or usage that conmuni cated
condonation or authorization of assaultive behavior”).

Plaintiff argues that Ganble’'s failure to investigate and to
stop the continuing harassnent is sufficient to qualify as
“acqui escence” to support a claimfor supervisor liability under
81983 and that Ganble also retaliated agai nst her

We find that, taking the totality of the allegations in

plaintiff’s conplaint, she has sufficiently pled a cause of
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action agai nst Gamble for supervisory liability under §1983. °® See

Fed. R Civ. P. 8(a)(2) & 12(b)(6). "

V. PHRA d ai ns Agai nst Ganbl e

Def endant Ganbl e argues that the Court does not have
jurisdiction over the PHRA cl ai magainst Ganble in Count VI of
plaintiff’s conplaint because plaintiff did not nane himas a
def endant or specifically nmake allegations against himin the
PHRA charge. Plaintiff responds that Ganble is in no way

prej udi ced by not being naned in the adm nistrative proceeding.

Plaintiff, relying on Qus v. GC Mirphy Co., 629 F. 2d 248, 251
(3d Gr. 1980), argues that because a nunber of the Gus factors
are applicable and satisfied the purposes behind requiring nam ng

are met.?®

® Presently, we are only at the pleading stage and present ed

with a notion to dismss, not a notion for sunmary judgnent.

" Gven the Court’s resolution of the federal clains agai nst
Ganble, it is not necessary for the Court to reach defendants
argunent that the pendent state | aw cl ai s shoul d be di sm ssed for
| ack of jurisdiction.

8 Plaintiff argues that the d us exception applies because
the interests of Ganble and Rose Tree Media are sufficiently
simlar that the absence of Ganble would not have hanpered the
conciliation and conpliance procedures; that Ganbl e has not shown
how he is in any way prejudi ced by not being specifically nanmed in
the PHRA charge; Ganble has represented to MLaughlin that his
relationship with her is to be through Rose Tree; and Ganble is
represented by the sanme counsel who represented Rose Tree before
t he Pennsylvania Human Relations Comm ssion (“PHRC’) and who
represents themboth in the instant action. See dus, 629 F.2d at
251.
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Cenerally, a Title VIl action may not be nmaintai ned agai nst

a def endant who was not naned as a defendant in the EECC

conplaint.® See Gickstein v. Neshanm ny School District, 1997 W
660636, *10-*11 (E.D. Pa.); Duffy v. Southeastern Pennsylvania

Transportation Co., 1995 W 299032, *2 (E.D. Pa); Tinmons v.

Lut heran Children, 1993 W. 533399, *4 (E.D. Pa.). Although the

PHRA does not contain an anal ogous requirenent, courts have held
that the PHRA should be interpreted consistently with Title VII
See dickstein, 1997 W. 660636 at *10 (applying jurisdictiona

requirenment of EECC to PHRA); see also Carter-Herman v. Gty of

Phi | adel phia, 1995 W. 764574, *3 (E.D. Pa.). The purpose of
requiring a defendant to be naned in the EEOC or PHRA claimis to
gi ve that defendant notice of the allegations against it such
that the party has an opportunity to resolve the situation

W thout resort to further litigation. See Timmons v. Lutheran

Children, 1993 W 533399, *3 (E.D. Pa.). 1In keeping wth the
purpose of the rule, the Third Crcuit has recogni zed an
exception for situations where the unnaned party has received
notice of the allegations and where there is sufficient
commonal ity of interests between the nanmed and unnaned parties.

See A us, 629 F.2d at 251; see also Schafer v. Board of Public

Education, 903 F.2d 243, 252 (3d Gr. 1990).

® This is a jurisdictional prerequisite to institution of

suit agai nst that party. See Carter-Herman v. City of Phil adel phi a,
1995 W. 764574 (E.D. Pa.).
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In applying the G us exception, several nenbers of this
Court have determ ned that where a defendant is not naned as a
defendant in the caption of the adm nistrative proceeding, but is
named in the body of the conplaint, that defendant has sufficient

notice to satisfy the general rule. See dickstein, 1997 W

660636 at *11; Tinmmons, 1993 W 533399 at *4. At |east one other
menber of the Court has determ ned that in as nuch as the
plaintiff is bringing a claimagainst a defendant in the
defendant’s official capacity, then |lack of being nanmed in the
adm ni strative conplaint was of no consequence as the officia
capacity is nerely another way of reaching the entity. See
Duffy, 1995 W. 299032 at *2.

However, on the facts before us, we cannot find that Ganble
had sufficient notice of the allegations against him Neither
party has provided the Court with a copy of the PHRA conpl aint,

t hus we cannot determ ne whether Ganble was named in the body of
the conplaint. Further, the conplaint filed by plaintiffs’ in
this Court fails to specify whether Ganble is being sued in an
official or personal capacity or both. ! Thus, we cannot

det erm ne whet her defendant Ganbl e had sufficient notice of the

clainms against himto allow himthe opportunity to settle prior

Y The conplaint alleges that Ganble was acting within the
scope of his enploynent all relevant tines which may be indicative
that the claimis against himin his official capacity. See Newv.
Turnage, 1989 W. 149944, *2-*3 (E.D. Pa.). However, rather than
make pleading choices for the plaintiffs, the Court will grant
plaintiffs |eave to replead with sufficient information for the
Court to make a decision should plaintiff choose to do so.
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toinitiation of this suit. Therefore, we will grant Ganble’s

Motion to Dism ss the PHRA cl ai magai nst himw t hout prejudice.

VI. Intentional Infliction of Enotional Distress d ai mAgainst

Ganbl e

Def endant Ganbl e argues that the Intentional Infliction of
Enoti onal D stress clai magainst himshould be dism ssed for
failure to state a claim Plaintiff responds that she has
sufficiently alleged a cause of action against Ganbl e because she
has al |l eged sexual harassnent and retaliation.

Plaintiff’s claimfor intentional infliction of enotional
distress is governed by the | aw of Pennsylvania. The
Pennsyl vani a courts, which have recognized the tort of
intentional infliction of enotional distress, have neverthel ess
approached this area of |aw cautiously, particularly in the

enpl oyment context. See Andrews v. City of Phil adel phia, 895

F.2d 1469, 1486 (3d Cr. 1990). 1In order to state a cogni zabl e
claim the conduct “nust be so outrageous in character, and so
extrenme in degree, as to go beyond all possible bounds of

decency, and to be regarded as atrocious, and utterly intol erable

in acivilized society.” Cox v. Keystone Carbon Co., 861 F.2d

390, 395 (3d Gr. 1988). Moreover, in the enploynent context,
“sexual harassnment al one does not rise to the | evel of

out rageousness necessary to nmake out a cause of action for
intentional infliction of enotional distress.” Andrews, 895 F. 2d

at 1487. According to Andrews, the “extra factor that is

14



generally required is retaliation for turning down sexual

propositions.” 1d. But see Solonon v City of Philadel phia, 1996

W. 20651, *3-*4 (E.D. Pa.)(finding that the case | aw does not
restrict the retaliatory conduct “only to retaliation for
refusing direct sexual propositions”).

In the instant case, plaintiff has alleged a pattern of
sexual harassnent and has alleged that Ganble retaliated agai nst
her for conplaining about the sexual harassnment. Thus, plaintiff
has sufficiently pled a cause of action of intentional infliction
of enotional distress to withstand a 12(b)(6) notion. See Fed.

R Cv. P. 8(a); Pickel v. Palner Township, 1997 W. 379167, *4

(E.D. Pa.); Solonon v Gty of Phil adel phia, 1996 W. 20651 at *3-

*4: Carter-Hernman v. City of Phil adel phia, 1995 W. 764574, *6-*7

(E.D. Pa.). Defendant Ganble’'s Motion to Dismss Count VII is

deni ed. !

VIl. Punitive Danmges

Def endants argue that the punitive damages cl ai ns agai nst
t hem shoul d be di sm ssed. Defendant Rose Tree seeks dism ssal of
the punitive damages clains in the federal clains as well as the
state clains based on immunity for a | ocal agency. Defendant
Ganbl e seeks dism ssal of the punitive damages clains in the PHRA

cl ai m agai nst him

" Gventhisruling, we will not disniss the punitive damages

cl ai m agai nst Ganbl e regardi ng outrageous behavi or.
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Punitive damages are not avail abl e against a | ocal agency

for plaintiff’s federal clains under Title VII and 81983. See

Ri cherson v. Jones, 551 F.2d 918, 926-28 (3d Cr. 1977)(finding

puni ti ve danmages not available under Title VII); Carter-Herman v.

Gty of Philadelphia, 1995 W. 764574, *7 (E.D. Pa.)(hol ding that

puni ti ve damages not avail able against a nunicipality under Title

VII or 81983)(citing City of Newport v. Fact Concerts, Inc., 453
US. 247, 271 (1981)). Therefore, the Court will dism ss the
clains for punitive damages under the federal |aw clains against
def endant Rose Tree.

The Court however, at this stage in the proceedings, wll
allow plaintiffs’ punitive damages cl ai ns agai nst Rose Tree and
Ganble to stand for the PHRA claim The Court is aware that the
Pennsyl vani a Suprene Court has granted allocator in Hoy v.

Angel one, 691 A 2d 476, 483 (Pa. Super. 1997). However, the
deci sions of this Court have allowed punitive danmages under the

PHRA, both before and after Hoy. See Bellack v. County of

Mont gomery, 1997 W. 688821, *1 (E.D. Pa.); Sarko v. Penn-De

Drectory, 968 F. Supp. 1026, 1037 (E.D. Pa. 1997); Kimv. Gty

of Phil adel phia, 1997 W 277357, *1-*2 (E.D. Pa.); Gould v.

Lawers Title Insurance Corp., 1997 W 241146, *1-*2 (E.D. Pa.);

Carter-Herman, 1995 W. 764574 at *8 (E.D. Pa); Slater v.

Marshall, 906 F. Supp. 256 (E.D. Pa. 1995). The Third Crcuit
has al so recently declined an opportunity to decide this issue

pendi ng the Pennsylvania Suprene Court’s ruling in Hoy. See Rush

V. Scott Speciality Gases, Inc., 113 F. 3d 476, 486 (3d Cr.

16



1997). We will, therefore, allow plaintiffs’ punitive damges
cl ai m pursuant to the PHRA to proceed, and as Judge Padova
suggested in Bellack, we will “revisit this issue at a later tine
in this proceeding in the |ight of any rel evant new devel opnents
i n Pennsyl vania jurisprudence on this issue.” 1997 W. 688821 at
*1.

Def endant Rose Tree further argues that even if punitive
damages are recoverable under the PHRA, it is imune from
puni ti ve danmages as a | ocal governnent agency. The law on this
guestion is particularly unclear. However, we note, as Judges
Padova and Bartle'? have previously noted, that 42 Pa.C.S. A §
8541, 8542 does not grant immunity to a | ocal agency where

anot her state statute subjects themto liability. See Bell ack,

1997 WL 688821 at *2: Carter-Herman, 1995 W. 764574 at *8. The

PHRA subj ects |l ocal agencies to liability, and there is no

provision in the PHRA that grants themany inmunity. See Carter-

Her man, 1995 WL 764574 at *4. Thus, the question of whether a
| ocal agency is subject to punitive damages under the PHRA turns
on the resolution of whether punitive danmages are avail abl e at

all under the PHRA and, as previously stated, at this stage we

2 |n a post trial menorandum in that case, Judge Bartle

recogni zed the possibility that a municipality may be i mmune from
puni tive damages under the PHRA, but did not definitively decide
this i ssue because in that case the jury did not award any punitive
damages against the nmunicipality. See Carter-Herman v. City of
Phi | adel phia, 1996 W. 745227, *6 (E.D. Pa.).
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will allowthe claims to go forward. ** But see Curran v.

Phi | adel phi a Housing Authority, 1997 W. 587371 (E.D. Pa.)(Judge

Robreno determ ned that punitive damages under PHRA were not
assessabl e agai nst the Phil adel phia Housing Authority as it was

i mmune due to its status as a governnent agency).

VI, Concl usi on

An appropriate O der follows.

13

See generally Gares v. WIlingboro, 90 F. 3d 720, 726-30 (3d
Cr. 1996)(Third Crcuit predicted that the New Jersey Suprene
Court would allow the award of punitive damages agai nst public
entities under the New Jersey Law Against Discrimnation).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE MCLAUGHLI N and : ClVIL ACTI ON
TOMW MCLAUGHLI N, w h, :
97-5088
Plaintiffs,
V.

ROSE TREE MEDI A SCHOOL DI STRI CT,
ET. AL.,

Def endant s.

ORDER
AND NOW this day of April, 1998, upon consideration

of Defendants’ Mdtion to Dismss and Plaintiffs’ Response
thereto, it is hereby ORDERED that, in accordance with the

f oregoi ng Menorandum the Mdtion is DENIED I N PART and GRANTED I N
PART as foll ows:

1) Def endant Rose Tree Media School District’'s Mtion to
Dismss Counts IV and V i s DEN ED;

2) Def endant Rose Tree Media School District’s Mtion to
Dism ss punitive damages clainms in the federal clains
agai nst themis GRANTED,

3) Def endant Rose Tree Media School District’s Mdtion to
Dism ss the punitive damages cl ains against themin the
PHRA cl aimis DEN ED;

4) Def endant Wlliam T. Ganble’'s Mdtion to D smss Counts
|V and V i s DEN ED,

5) Def endant Wlliam T. Ganble’'s Mdition to D sm ss Count
VI is GRANTED W THOUT PREJUDI CE;



6)

7)

Defendant Wlliam T. Ganble’'s Mdtion to Dism ss Count
VIl is DEN ED
Defendant Wlliam T. Ganble's Mdtion to Disniss the

puni tive damages clains is DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



